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1. In this appeal for Assessment Year (AY) 2015-16, the assessee is
aggrieved by confirmation of certain addition u/s 68 for Rs.50,105/-.

2. The Ld. AR submitted that the addition represent cost price of
shares sold by the assessee. The Ld. AR submitted that Long-Term
Capital gain arising on sale of share was declared by the assessee

under Income Disclosure Scheme, 2016. However, Ld. AO made further



addition on account of purchase price paid by the assessee to acquire
the shares. It has been submitted that the case is squarely covered in
assessee’s favor by the decision of this Tribunal in Manish Shantilal
Shah V/s ITO (ITA No0.2841/Mum/2019 dated 11/03/2020 wherein the
bench has quashed the revisional proceedings u/s 263 on the same very
Issue. The Ld. DR submitted that the appeal was dismissed by Ld.
CIT(A) for want of condonation of delay.

3. Upon perusal of impugned order, it could be seen that the appeal
was filed by assessee before learned first appellate authority on
16/09/2017 as against stipulated date of 27/08/2017. Thus there was a
delay of 20 days. The reason adduced was that the assessee was not
able to upload Form 35. It was only when the request was made through
E-Nivaran, the error got resolved and Form 35 could be uploaded on
16/09/2017. The explanation was sought to be substantiated by the fact
that the appeal fees was already paid on 26/08/2017. However, Ld.
CIT(A) chose not to condone the delay. Aggrieved, the assessee is in
further appeal before us.

4.  We find that the explanation furnished by the assessee regarding
late filing of appeal was plausible one since the appeal filing fees was
paid well before the last date of filing the appeal. Nevertheless, the issue
on merit, is squarely covered in assessee’s favor by the cited decision of
the Tribunal wherein the bench quashed the revisional proceedings u/s

263 by observing as under: -

4, Upon careful consideration of documents on record, we find that the
assessee has subscribed to public issue of HPC Biosciences Ltd. by paying a sum
of Rs.1.40 Lacs which was debited to assessee’s capital account held with M/s King
Enterprises. The said payment has been cleared from bank account on 07/03/2013.
The shares were held since 15/03/2013 which is evident from Long-Term Capital
Gain statement of assessee’s broker. In the opinion of Ld. Pr.CIT, the cost of
acquisition was also to be added to the income of the assessee. However, unless



the said payment has certain element of undisclosed income, the same could not be
said to be the undisclosed income of the assessee. The said cost of acquisition has
been paid by the assessee in a public issue. The payment is well supported by
documents on record. Therefore, there could be no occasion to term the order of Ld.
AO as erroneous and prejudicial to the interest of the revenue within the meaning of
Sec.263. We find the impugned order unsustainable and therefore, quash the same.

We find that the facts are similar here. The assessee has paid the
purchase cost of Rs.50,105/- by cheque as margin money which has
been adjusted against the sale proceeds of shares. Therefore, the
undisclosed income would be the gains earned by the assessee and not
the sale proceeds unless it was shown that the cheque paid by the
assessee had element of income. In the absence of such a fact
forthcoming in the assessment order, the addition would be
unsustainable. Therefore, by deleting the impugned addition, we allow
the appeal.

5. The appeal stand allowed in terms of our above order.

Order pronounced on 2" August, 2021.
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